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AKD ORDER

These appeals are before the Board upon a petition for

review by the appellants, a petition for review filed in the

name of Ms. Janice Xaver (appellants' former attorney in

this matter) , 1 and a cross petition for review by the

agency, of an addendum initial decision of October 7, 1986,

1 In correspondence of November 24, 1986, the Clerk of
the Board informed the parties that the previous attorney's
petition for review appeared to seek review of the addendum
initial decision in this appeal, and would be adjudicated
together with the appellants' petition for review of that
addendum decision.



denying in part and granting in part a motion by the

appellants' counsel for an award of attorney fees. Also in

the record are two •'Notices of Filing* from the Agency and a

supplemental motion for attorney fees from the appellant's

counsel.

For the reasons discussed below, the appellants'

petition for review is DENIED, and the agency's cross

petition for review, as supplemented in its "Notices of

Filing," is DENIED. 5 C.F.R. § 1201.115. The petition in

the name of Ms. Xaver is also DENIED. Id. For the reasons

set forth below, however, the Board REOPENS these appeals on

its own motion under 5 C.F.R. § 1201.117, and REMANDS these

appeals to the Office of the Administrative Law Judge and to

the Washington, D.C., Regional Office for the adjudication

of the specific issues set forth below.

BACKGROUND

The appellants are former employees of the Community

Services Administration (CSA) who were removed by that

agency by reduction in force (RIF). On appeal to the Board,

these appellants ultimately prevailed, obtaining retroactive

reinstatement to, and back pay for, various temporary and

non-temporary positions. Their current counsel, Mr. Phillip

Kete, subsequently filed motions for attorney fees for

services rendered by him in the individual portions of their

appeals, as well as for fees incurred by their previous

attorney, Ms. Janice Xavsr, in connection vith prior
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consolidated proceedings before the Board's Administrative

Law Judge and the full Board, resulting in the Board's

decision in Certain Former CSA Employees v. Apartment of

Health And Human Services, 21 M.S.P.R. 379 (1984) (''remand

decision*), aff'd, 762 F.2d 978 (Fed. Cir. 1985).

In her addendum initial decision, the administrative

judge declined to consider the request for fees incurred by

the appellants for services performed by Ms. Xaver. She

also found that the appellants vere prevailing parties and

that the payment of fees for services rendered by Mr, Kete

in the individual portions of their appeals was in the

interest of justice, under the guidelines of Sterner v.

Department of the Army, 711 F.2d 1563 (Fed. Cir. 1983), and

Allen v. United States Postal Service, 2 H.S.P.R. 420

(1980),

The administrative judge concluded, however, that the

fees to be awarded should be ten percent of any monies

collected by the appellants as a result of their appeals (as

set forth in their fee agreements with Mr. Kete), but not

more than $1,800.00 per appellant. That figure represented

the administrative judge's calculation of the "lodestar

amount*2 (forty hours of work compensated at $40.00 per

hour), in addition to the $200.00 retainer charged to each

2 The "lodestar amount* is computed on the basis of the
number of hours of vork done, multiplied by the attorney's
hourly rate. It is the lodestar amount that the Board and
the courts have generally held to represent a reasonable fee
for legal services performed. See Kling v. Department of
Justice, 2 M.S.P.R. 464, 472 (1980).
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appellant. In calculating the lodestar figure, the

administrative judge took into account the attorney's

duplication of efforts as & result of having represented

many former CSA employees whose appeals were to a great

extent similar, as veil as the fact that the appellants

prevailed on a relatively Rmall number of the claims

advanced. See Addendum Initial Decision at 6.

ANALYSIS

Motion for fees for services rendered by Mr. Kete.

In their petition for an award of fees, the appellants

seek fees for services performed by Mr. Kete before the

Board in their individual appeals pursuant to the Board's

reaand decision in the CSA RIF cases.3 In her addendum

initial decision, the administrative judge found such an

award warranted in the interest of justice.4

3 The appellants sought and were granted an extension of
time in which to file their notion for fees. In their
request for that extension, they indicated that they would
also seek fees for services performed by the firm of Heise &
Jorgenson & Stefanellie, P.C., before the United States
District Court for the District of Columbia and the United
States Court of Appeals for the Federal Circuit. In their
motion for fees, however, they abandoned those claims.
4 In its cross petition for review, the agency challenges
the award of fees solely with regard to Elias W. Covington,
who had previously been a party to this appeal. Mr.
Covington withdrew his request for attorney fees on August
4, 1989, however, and therefore is no longer a party to this
appeal. Mr. Covington's withdrawal renders moot the basis
for the agency's cross petition.

By a "Notice of Filing* submitted to the Board on April
13, 1987, the agency further argues, in the context of this
attorney fee appeal, that the Board's decision on the merits



In their petition for review, the appellants assert

initially that the contingency fee that they agreed to pay

is presumptively the market rate for their attorney's

services and a reasonable fee under the statutory provisions

for fee awards.5 The appellants, however, have not cited

any authority for the proposition that the Board must assess

against an agency the full fee amount agreed to in a

contingency-fee arrangement despite the fact that it may far

exceed the lodestar amount.

On the contrary, the Board has held that it will

consider the contingent nature of a fee agreement as only

one factor in determining what is a reasonable fee. See

Brooks v. Department of Transportation, 33 M.S.P.R. 399, 402

(1987). Further, case precedent guiding the Board in

of former appellant Covington's appeal has been called into
question by the Federal Circuit's decision in Acerno v.
Department of Health and Human Servicest 815 F.2d 680 (Fed.
Cir* 1987). Such filings are in the nature of citations to
supplemental authorities authorised by Fed. R. App. P. 28 (j)
and will be addressed by the Board when they deal with
issues that are relevant to a pending appeal. We do not
address the agency's argument here, however, in light of Mr.
Covington's withdrawal from this appeal.

We do not address the arguments raised by the agency in
its second 'Notice of Filing* submitted on March 17, 1989,
because the cases relied upon in that submission are
inapposite to the instant appeals.
5 The appellants do not challenge the number of hours or
the hourly rate used by the administrative judge in her
computation of the "lodestar amount." The appellants'
"Legal Retainer[s]" with Mr* Ketes state that they would
"agree to pay in addition [to the $200.00 retainer] a fee of
10% of any »oney [they] may recover either by settlement or
decision by the MSPB or the courts. The percentage will be
calculated based on the sum to be received prior to the
deduction of taxes but after the deduction of ^utside
earnings** See Attorney Fee File, Tab 4*
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carrying out its statutory duty to assure that only

"reasonable attorney fees* are awarded recognises that nost

of the factors affecting the value of attorney services are

accounted for by the two objective variables comprising the

lodestar figure: the lawyer's reasonable hourly billing

rate and the number of hours reasonably devoted to the case.

See Klina, 2 M.S.P.R, at 471-72 and cases cited therein.

As we noted in Brooks. 33 M.S.P.R. at 402, the use of

the lodestar is an appropriate starting point for

determining the amount of a reasonable fee. The statutory

provision for reasonableness in the fee award, however, does

not permit windfalls beyond the lodestar amount plus any

necessary adjustments, which; ms noted by the Supreme Court,

represents the reasonable fee. See Commonwealth of

Pennsylvania v. Delaware Valley Citizens' Council for Clean

Air, 483 U.S. 711, 728 (1987) ('Delaware Valley"). Because

the Board's method of calculating fee? is based on the

lodestar amount, even in cases where the appellant has

requested reimbursement of fees based under a contingency-

fee arrangement, the Board will presume that the fees

resulting from the fee agreement are the maximum reasonable

fees to be awarded, unless they exceed the lodestar figure.

Although the administrative judge's addendum initial

decision is in accord with this approach — i.e., she did

not find the fee request unreasonable merely because it was

based on a contingency arrangement, her calculation of a

•maximum reasonable fae" was performed without the benefit



of any record evidence or information concerning an hourly

breakdown of the attorney's services and expenses. The

appellants' counsel makes no representation of the number of

hours that he devoted to these cases. Without such

information, the Board cannot determine the reasonable

amount of attorney fees. See N<Bal®n v. Department of the

Treasury, 25 M.S.P.R. 70, 73 (1984). Since the appellants'

fee requests were filed before the Board's decision in

Brooksf however, they will be allowed on remand to present

additional evidence concerning the number of hours their

counsel devoted to this appeal *

The appellants in their petition for review also cite

counsel's high risk of not being paid anything at all in

these cases due to the "sliB chance that every appellant

would win ... a substantial chance that no appellant would

win . . . and a large chance that a relatively small number

of individual appellants would prevail.* See Petition for

Review at 7-8. These special circumstances, they contend,

tend to support the appropriateness of the contingency-fee

agreement in these cases.

The lodestar amount cannot be enhanced based on the

risk that an attorney will not be compensated for his work

in a particular case. See Crumbaker v. Department of Labor,

40 M.S.P.R. 71, 78 (1989), citing Delaware Valley, 483 U.S.

at 731-32 (O'Connor, J., concurring). The attorney's fees

may be enhanced, however, if the fee applicant can establish

that, without an adjustment for risk, the prevailing party



would have faced substantial difficulties in finding counsel

in the local or other relevant market. See Crusab&ker, 40

H.S.P.R. at 78, citing Delaware Valley, 483 U.S. at 731, 733

(O'Connor, J., concurring). In order to determine irhether

an enhanceiD3Pt of fees is warranted in such cases, the Board

shall consider "the degree to which the relevant aarket

compensates for contingency and whether any enhancement is

necessary to bring the fee within a range that would attract

competent counsel.9 See CruabaJcer, 40 M.S.P.R. at 78,

citing CrumJbalcer v. Merit Systems Protection Board, 827 F.2d

761 (Fed. Cir. 1987). The party seeking enhancement bears

the burden of proving his entitlement to additional

compensation. See Crwnbaker, 827 F.2d at 761.

The Court in rtelavare Valley, 483 U.S. at 731, 733,

also concluded that, before adjusting a fee award for risk

assumption, *there should be evidence in the record, and the

trial court should so find, that without risk-enhancement

plaintiff would have faced substantial difficulties in

finding counsel in the local or other relevant market.*

There is no such evidence in this case. The appellants did

not have the Crumbaker and Delaware Valley decisions to

guide them, however, when they made their evidentiary

submissions in support of their motion for fees.

The appeals must therefore be remanded to the

Washington, D.C., Regional Office to permit the appellants

the opportunity to submit the tine records and affidavit of

their attorney ar»d ar.y additional evidence and argument to



support both the reasonableness of their attorney fee

request and their request for an upward adjustment of fees

based on their contingency-fee agreement. Upon receipt of

such evidence and argument, the administrative judge will

issue a new addendum initial decision addressing those

issues.

Supplemental motion for fees for additional services
rendered by Mr, Kete.

By his Supplemental Declaration in Support of Attorney

Fee Request of April 30, 1987, the appellants'

representative has moved the Board for an award of $1,287.50

in compensation for work performed on attorney-fee issues

subsequent to the original fee request.

The Board has held that counsel for a prevailing

appellant Bay be compensated for services provided in

reference to an agency's petition for review of an addendum

initial decision that awarded attorney fees to counsel. See

Vandemark v. Department of the Navy, 26 M.S.P.R. 81r 82

(1985), citing Morgan v» Department of the Air Force, 13

M.S.P.R. 246 (1982), and. Erdman v. Department of Labor, 6

M.S.P.R. 51, 54 (1981). In his sworn supplemental

declaration, the appellants' counsel attests to the

performance of 15.50 hours of work, at $50.00 per hour, in

preparation of the appellants' response to the agency's

cross petition for review and its April 1987 •'Notice of

Filing,' which we have herein treated as a supplemental

petition. The agency did not timely respond to the
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supplemental fee petition, end we have no cause to doubt the

reasonableness of the number of hours expended or of the

hourly rate. Cf. Erdman, 6 M.S.P.R. at 54 (a fee of $80.00

per hour in 1981 was a reasonable and normal rate for

attorneys experienced in the area of Board law and in the

Washington, D.C., geographic area).

We therefore find that 15.50 hours at $50.00 per hour

was a reasonable fee for counsel's v;ork in this regard, and

that the administrative judge's original award should

accordingly be increased by $775.00.6

Motion for fees for services rendered by Ms. Xaver.
**

In her addendum initial decision, the administrative

judge declined to consider that portion of the fees request

pertaining to the services of Ms. Xaver in the consolidated

appeals. She did so based on the fact that a request7 for

fees for similar services to other former CSA employees in

the consolidated portion of the CSA RIF appeals was

previously rejected in an addendum decision in the case of

Hutchison v. Department of Health and Human Services,

6 In light of the protracted litigation in this case, we
see no reason for sending the appellants' additional request
for fees back to the administrative judge for determination
of whether such a request is reasonable. See Erdman, 6
M.S.P.R. at 54 n.2. Because we are remanding this case for
further adjudication of the appellants' attorney-fee claims,
however, we do not decide here whether the appellants'
counsel is also entitled to fees for work performed in
connection with the appellants' November 6, 1986, petition
for review.
7 That recruest was filed, as is the instant motion, by
Mr. Kete on b&hall ol Ms. Xaver.



11

MSPB Docket No. DC035182A0191, issued by the Board's

Administrative Law Judge (AU) on March 27, 1986.

In Hutchison, the ALJ concluded that Ms. Xaver vas the

attorney of record who performed the services for which fees

were requested by Mr. Kete and, as such, was the "only

person who has standing to file a motion for attorney fees*

for those services. He therefore denied the request,

inasmuch as there was no evidence that Ms. Xaver had

concurred in the notion for fees and ruling on 'the motion

without her participation would be inappropriate.

In her decision in the instant case, the administrative

judge held that, since no petition for review of the

Hutchison addendum decision was ever filed, that addendum

decision became a final Board order on May 1, 1986, and she

was without authority to reconsider it. She therefore

declined to address the motion for those fees as reiterated

by Mr. Kete on Ms. Xaver's behalf.

In the petition for review of that decision, filed by

Ms. Xaver as "petitioner,*7 Mr. Kete argues that the

Hutchison addendum decision did not deny Ms. Xaver's earlier

request for fees, but rather denied such a request filed by

him on her behalf. The decision, he contends, stands for

the proposition that Ms. Xaver still has standing to file a

petition for attorney fees "at an appropriate juncture in

the case's proceedings."

In response to that petition for review, the agency

argues that Kr. Kete is not the proper party to request an
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award of attorney fees for the consolidated portion of these

appeals, that only Ms. Xaver could have made »uch a request,

and that she could not now file a timely aotion for fees in

any case.

It is apparent that &ome confusion has been engendered

in this natter by the de facto separation of the fee

requests filed by the appellants on the one hand and by Mr.

Kete on behalf of Ms. Xaver on the other. Any notion for an

award of fees for services rendered to the appellants by Ms.

Xaver as designated lead counsel for the approximately 375

former CSA employee-appellants during the consolidated

portion of these appeals, culminating in the Board's remand

decision, could only have been aade by counsel on behalf cf

the appellants themselves, and not on behalf of the

appellants* previous counsel.

The statutory provisions governing the award of

attorney fees8 all indicate that the right to claim such

fees vests in the prevailing party and not in his or her

attorney-representative.5 It is true that a fee award must

not provide a windfall to an appellant and must therefore

accrue to counsel.^ It is also true, however, that these

8 5 U.S.C. §§ 504, 5596(b)(1)(A), and 7701(g).

9 See McAlear v. Merit Systems Protection Board, 806 F.2d
1016, 1017 (Fed. Cir. 1986).

10 See discussion and cases cited in O'Donnell v.
JDepartjeent of Interior, 2 M.S.P.R. 445, 454 n.10 (1980),
rev'd on other grounds, Koch v. Department of Commerce, 19
M.S.P.R. 219 (1984). See also Blessin v. Department of the

r 26 M.S.P.K. 615, 617 (1985),
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statutory provisions exist in order to remove from the

appellant the cost of legal representation *as a burden or

barrier to relief from unfounded agency actions in

appropriate cases.*11 It is therefore the appellant's

burden to establish entitlement to an award of attorney

fees. See Allen, 2 M.S.P.R. at 436,,

Consequently, Ms. Xaver herself is without authority to

seek review of the ALJ'e addendum decision, and the petition

for review filed in her ziaae is denied. We have reopened

this appeal on our own motion, however, under 5 C.F.R*

§ 1201.117, to consider Mr. Xete's contentions.

In order to establish entitlement to an attorney-fee

award, an appellant Ernst initially prove that an attorney-

client relationship existed and that fees were incurred in

connection with an appealable action. See Allen, 2 M.S.P.R.

at 427. Here, it is undisputed that an attorney-client

relationship existed between the appellants and Ms. Xaver

during the consolidated portion of these proceedings.

Further, given the fact that those proceedings before

the Board's Administrative Law Judge, and before the full

Board preceding the Board's remand decision, clearly were in

connection with the same appealable RIF actions underlying

the appellants' individual appeals, we find that the

appellants incurred fees in those st&ges of their appeals

within the criteria set forth in 5 U.S.C. §7701(g)(l),

11 O'Donnell, 2 M.S.P.R. at 453. See also S. Rep. No. 95-
969f 55th Cong., 2d Sess. 60-61 (1978).
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Allen, 2 M.S.P.R. 420, and O'Donnell, 2 M.S.P.R. 445. The

fact that the appellants Bay have designated different

representatives at different stages of their appeals has no

bearing on their eligibility for an award of fees, if the

prerequisites of a fee award are otherwise satisfied. See

Brown v. U.S. Coast Guard, 28 M.S.P.R, 539, 553 (1985). See

also West v. Department of the Treasury, 32 M.S.P.R. 338

(1987) (in which the Board awarded fees to an appellant,

through his current counsel, for work done by his first

attorney at a different stage of the proceedings).

We therefore find that it was error for the

administrative judge to reject that portion of the

appellants' cotion for fees based on the fact that Ms. Xaver

did not enter an official appearance in the record by either

personally participating or filing a formal concurrence in

the appellants' motion.

We further i^^d that It was error for the

administrative iu-s*. to r«ly in this regard upon the ALJ's

prior addendum decision in Hutchison. Although that

decision was never the subject of a petition for review and

thus became final, such decisions are not bin ng as

precedent. See Foss v. Department of the Army, 25 M.S.P.R.

535, 537 n.2 (1985), reconsideration denied, Nothman v.

Department of the Army, 29 K.S.P.R. 190 (1S85); Clark v.

Department of the Navy, 12 M.S.P.R. 428, 429 (1982).

Further, because the appellants in this case (in whom vests

any clai:c for fees for services performed by Ms. Xaver on



their behalf) were not parties to the prior proceedings in

Hutchison, they may not be precluded by that prior addendum

decision from litigating their eligibility for an award of

those fees. See, e.g., Mortensen v, Department of the Army,

27 M.S.P.R. 433, 436-37 (1985).

The initial decision must therefore be remanded for the

additional purpose of adjudicating the request for those

fees reasonably attributable to the services rendered on the

appellants' behalf by Ms. Xaver in the consolidated portion

of their appeals to the Board.*?-2 Because the fees requested

relate to proceedings before the Board's Administrative Lav

Judge, this case is reassigned upon remand to the Office of

the Administrative Lav Judge for further adjudication.

As noted above, ve have found no reason to disturb the
administrative judge's conclusion that the appellants in
this case were prevailing parties, and that an avard of fees
is warranted in the interest of justice. We make no
judgment at this time, however, on the question of whether
the appellants in fact incurred fees for services performed
by Ms. Xaver in the consolidated proceedings before the
Administrative Lav Judge. Specifically, we note that there
is some dispute as to whether the appellants themselves or
their union, the National Council of CSA Locals, actually
employed Ms. Xaver to represent the appellants in the
consolidated proceedings and incurred fees for those
efforts. We also do not express an opinion on the
sufficiency of the appellants' documentation supporting the
amount of their fee request for services rendered in the
consolidated proceedings. £ee Povell v. Department of
Treasuryf 8 M.S.P.R. 322, 332-33 (1981). These issues must
be addressed by the AL7 upon reraand.
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&REBB

Accordingly, the Board REMANDS these appeals to the

Washington, D.C., Regional Office for further adjudication

of the reasonableness of the appellants' fee request for

services rendered by Mr. Kete and the issue of fee

enhancement under Delaware Valley, 107 S. Ct. 3078, and

CrumJbaker, 827 F.2d 761, and to the Office of the

Administrative Law Judge for further adjudication in

connection with the notion for fees for services rendered in

the consolidated portion of the appeals by Ms. Xaver,

FOR THE BOARD:
ŷwroert E." Taylor7
/ Clerk of the Board

Washington, D.C.


